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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C
on the 23rd day of June, 1994

DAVID R H NSCN,
Adm ni strator,
Federal Aviation Adm nistration,

Conpl ai nant,
Docket SE-13021
V.
MESFI N TSEGAYE,

Respondent .

OPI NI ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm nistrative Law Judge WIlliam E. Fower, Jr., issued on June
2, 1993, following an evidentiary hearing.' The | aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C. F.R 91.129(b) and (h) and

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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91.13(a) .* The law judge affirmed the Adm nistrator’s proposed
90-day suspension, but indicated his support for the suspension

period beginning fromthe date the Adm nistrator had possession

of the certificate.® W deny the appeal. W first address

respondent’s procedural argunents.

’§ 91.129(b) and (h) read:

(b) Communications with control towers operated by the
United States. No person may, within an airport traffic
area, operate an aircraft to, from or on an airport having
a control tower operated by the United States unless two-way
radi o communi cations are naintained between that aircraft
and the control tower. However, if the aircraft radio fails
inflight, the pilot in command may operate that aircraft
and land if weather conditions are at or above basic VFR
[visual flight rules] weather mninmunms, visual contact with
the tower is maintained, and a clearance to land is

received.

(h)d earances required. No person nmay, at an airport with an

operating control tower, operate an aircraft on a runway or
taxiway, or take off or land an aircraft, unless an
appropriate clearance is received from ATC [air traffic
control] . A clearance to “taxi to” the takeoff runway
assigned to the aircraft is not a clearance to cross that
assi gned takeoff runway or to taxi on that runway at any
point, but is a clearance to cross other runways that
intersect the taxi route to that assigned takeoff runway. A
clearance to “taxi to” any point other than an assigned
takeoff runway is a clearance to cross all runways that
intersect the taxi route to that point.

§ 91.13(a) provides:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

‘Apparently, respondent had delivered his certificate to the
FAA on NMay 20, 1993 (approxinmately 2 weeks prior to the hearing)
to conply with another energency suspension order. V& see no
basis to consider the |aw judge s recomendation, and respondent
does not urge it on appeal.
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Respondent renews two notions to dismss raised before the
law judge. W affirmthe law judge’s denial of these notions.

Respondent first argues that the conplaint nust be dism ssed
for violation of our stale conplaint rule (49 CF.R 821.33) in
that respondent did not receive the Notice of Proposed
Certificate Action until nmore than 6 nonths after the incident.
The notice was sent on Novenber 18, 1992, by overnight courier
service and by certified mail to the address respondent had on
file at the FAA and it was delivered to that address the next
day. Respondent’s notion to dismss avers that he actually
received it some (unspecified) time later. The law judge
correctly held, however, that the FAA had constructively served
the notice and, therefore, the conplaint would not be dism ssed

as stale. See Adnministrator v. Davila-Ranpbs, NTSB Order No. EA-

3939 (1993). The logic of this result is inescapable: respondent
should not be permtted to evade the Admnistrator’s order

t hrough the furnishing of inaccurate address information to the
FAA. *

Respondent’s second argunment supporting dismssal is that,
when this order of suspension was issued demanding that he
surrender his certificate, his certificate was already in the
hands of the FAA (due to another enforcement action) and, because
he could not physically conply with the surrender order, the

entire order nmust be a nullity and the FAA may not subject himto

‘W& agree with the Administrator that Administrator v
Washburn, NTSB Order No. EA-3778 (1993), is not on point.
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further sanction. This claimelevates form over substance and
borders on the frivolous. W have rejected simlar clainms.
Adnini strator v, Christopherson, 5 NTSB 205 (1985 . The FAA may
pursue concurrent orders and consecutive sanction terns against
the sane respondent, subject of course to res judicata and
col lateral estoppel protection, matters not relevant here.
Respondent was not obliged to surrender his certificate pending
his appeal of the Administrator’s order in this proceeding.
Requi rements in one pending enforcenent proceeding are not
rel evant to sanction in another proceeding.

Turning to the nerits, respondent was the pilot in command
of a Cessna 172, which he rented to fly with his wife from
Leesburg, VA to Elizabeth City, NC. There is no dispute that, on
arrival at Elizabeth City airport, a joint civilian and mlitary
facility with a control tower, respondent entered the airport
traffic area (ATA) and then |anded w thout first establishing 2-
way radi o communications and without a clearance to lands After
| andi ng, he taxied on various airport mlitary areas, obviously
lost, still wthout establishing communications with the tower
and without a clearance to do so.

According to the controller on duty in the tower at the
time, he first noticed respondent when he was on short final
approach. The controller waited until the aircraft had | anded

(so as not to interrupt respondent’s concentration on |anding),

An ATA is an area extending outward 5 statute miles from
the center of the airport and 3, ooofeet above the ground.
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and spoke to him over the ground control frequency, directing
that he turn right. Respondent turned left and, according to
this witness, proceeded to taxi down two taxiways, turn around,
and taxi back down an active runway until a security vehicle,
sent by the tower, led himto the civilian termnal. The
controller testified that he attenpted to reach respondent a
nunber of tinmes using the Unicorn radio and also tried using the
light gun, both with no success.” As a result of respondent’ s
unexpect ed appearance and landing, a G130 mlitary aircraft was
required to delay its |anding.

Respondent testified that he was unable to comunicate wth
the tower because his radios (the aircraft was equipped with two)
were not operating. Respondent clained that he flew round the
airport twice, rocking his wings to try to get attention before
he finally | anded. Respondent denied seeing any |ight gun.

Respondent’s substantive argument focuses on the |law judge’s
finding that the affirmative defense of radio malfunction had not
been proven. Respondent clains that the |aw judge inproperly
swi tched the burden of proof and that the record does not support
a conclusion that his radi os were working.

We find no inproper allocation of the burden of proof. The

Adm nistrator made a prima facie case when he introduced

probative and reliable evidence to show that 2-way radio

‘Respondent clains that the controller tried to contact
respondent only once. However, the controller testified that
al though he tried the ground frequency only once after that he
used the Unicorn (which is not picked up and recorded on the tower
tape) .
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communi cation had not been established and no clearance had been
obtained. See 88 91.129(b) and (h). The burden then shifted to
respondent to show either that the Admi nistrator’s evidence Was
unreliable or that, for exanple, for sonme good reason, the
violation should be excused (i-e , an affirmative defense)
Respondent failed to do so. In view of the |aw judge’s refusal
to credit the radio mal function argunment, respondent’s testinony
was not adequate to show that his action was reasonable under the
ci rcunst ances. '

W find nore than adequate support in the record for the |aw
judge’s finding that respondent did not satisfactorily or
reliably establish that the reason for his actions was “the
concurrent malfunction of both radios. According to respondent,
both radi os coincidentally malfunctioned when the aircraft was
within 25-30 mles of Elizabeth Gty, both radios worked normally
when he departed Elizabeth Cty 2 days later, and then both
radi os again mal functi oned when the aircraft was close to
Washington on the return flight. But, as the law judge pointed
out , there is no confirmation of these coincidental malfunctions

through log entries or repair orders, and respondent offered no

‘W agree with the Adnministrator that respondent nust do
more than present a prim facie case for an affirmative defense.
Respondent nust prove his affirmative defense by a preponderance
of the evidence. Administrator v. Thayer, NTSB Order No. EA-3380
(1991), does not provide otherwise. Indeed, that case indicates
that acceptable action in the case of inability to conmmunicate
with the tower by radio requires, at a mninum and even for
aircraft already cleared for visual apBroach, t hat ot her
conmmuni cation, such as light signals, be established before
| andi ng.
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real explanation for not making a log entry or witten report to
the aircraft’s owner, especially when he testified to the

i nportance of other pilots know ng the condition of the aircraft.
Tr. at 229.° Respondent did not attenpt to declare an energency.
The aircraft’s owner denied any radio problems with the
aircraft.® Mst inportant, the controller testified that, within
m nutes of respondent’s |anding, the two spoke by phone and

respondent told him on being asked, that there was no problem

with the radios. ™

‘Thus, whether the Administrator should have exanined the .
aircraft log, as argued by respondent, is not significant. It Is
wel | established that the Adm nistrator, as prosecutor, has
discretion in the evidence presented to neet his burden of proof.

‘ Respondent makes nuch of the owner, M. Leckey, not
appearing to testify, but if the owner were such a vital wtness,
as respondent alleges now, respondent could have subpoenaed him
to appear. Respondent did not, nor did he argue at the hearing
that M. Leckey was critical to his defense.

Respondent also criticizes the Admnistrator’s introduction,
through his inspector’s testinmony, of information M. Le%heY.
reported to hin1re%ardlng_the condi tion of the radios. 1S 1S
hear say evidence, but it is admssible. _

1 NTSB 943, 944 at n. 10(1970) and Administrator v Repachali,
NTSB Order EA-3888 (1993). W find no error, and M. Leckey’'s
statenment that nothing was wong with the radios is confirmation
of an otherwise supportable result. Respondent has not convinced
us that M. Leckey's statenents are unreliable. W note in this
regard that the Admnistrator’s inspector checked M. Leckey’'s

usual repair shops, and there was no record of work on these
radi os.

“The controller also testified that respondent was unable

to tell himthe correct frequencies for the tower or ground
control. Tr. at 95.

To the extent that the |aw judge's decision is based on
credibility assessnents, there is no basis to overturn his
finding. | ndeed, respondent’s testinobny on various points was
not consistent (e.g., conpare Tr. at 184 (fuel a|n07COLﬁ“ngn )
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ACCORDI NG.Y, |IT I'S ORDERED THAT:
1. Respondent’s appeal is denied; and
2. The 90-day suspension of respondent’s comercial pilot

certificate shall begin 30 days fromthe date of service of this

order. "

HALL, Acting Chairman, LAUBER, HAMMVERSCHM DT, and VOGI, Menbers
of the Board, concurred in the above opinion and order.

0 continued)

takeoff) “and 215 (had flown for 2 hours before departing for

Eli zabeth Gty and did not refuel before departing) ; conpare Tr.
at 184 (used radio to call ground control on departure from
Leesburg) and 213 (acknow edged there ‘s ‘o ground contro% at h
Leesburg)) . Respondent, later in his testinbny, Suggested wt
no support that the cause of the radio Malfunction was a general
battery failure. Tr. at 231-232.

"For the purposes of this order, respondent nust physically

surrender his certificate to an appropriate representative of the
FAA pursuant to FAR s61.19(f).



